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*28 SYNOPSI S

Def endant pled guilty in the Superior Court, Law Division,
Cape May County, to driving while under the influence and then
appeal ed denial of his mtion to suppress evidence against
him The Superior Court, Appellate Division, King, P.J.A D
held that: (1) State Constitution was nore appropriate
vehicle to resolve questions concerning rights of citizens to
travel on highways of state w thout police interdiction and
rights of police to use reasonable nethods to enforce traffic
| aws than was Federal Constitution; (2) tenporary road bl ock
set up by exercise of absolute, wunbridled discretion of
officers in field, which involved no command or supervisory
participation, for which there was no denonstration of need or
efficacy at particular time and place, upon which there were
no limts or directions of any kind as to how, when or where
road block was to be set up, or as to why it was set up, and

purpose of which seened to be little nore than to give
of ficers sonet hi ng to do, was violative of St ate
constitutional provision against unreasonable seizure; and

(3) if certain procedures set forth, ensuring supervisory
control of check points and warning to notorist, are carefully
foll owed, any constitutional objections will be overcone.
Rever sed.
West Headnot es

[1] Constitutional Law k18
92k18



Al t hough wording of Article 1, par. 7 of the State
Constitution is alnost i denti cal to wording of Fourth
Amendnent to federal Constitution, State Superior Court,
Appel l ate Division, was free and unfettered in interpreting
State Constitution, which has been construed to afford greater
protection to privacy interests than parallel provision of
Feder al Constitution. N.J.S. A Const. Art. 1, par. 7;
U S.C. A Const.Anmend. 4.

[ 2] Constitutional Law k18
92k18

Structural differences in State and Federal Constitutions, and
matters of particular state interest or |ocal concern, are two
factors to be considered in developing independent body of
state constitutional |aw.

[ 3] States k4.1(2)
360k4. 1(2)
(Formerly 360k4. 2)

State Constitution, which serves only to limt sovereign power
which inheres directly in people and indirectly in their
el ected representatives, was nore appropriate vehicle to
resolve questions concerning rights of citizens to travel
hi ghways of State w thout police interdiction and rights of
police to use reasonable nethods to enforce State traffic
| aws, which was essentially local, not federal concern, than
was Federal Constitution. N.J.S.A. Const. Art. 1, par. 7;
U.S.C. A Const.Anend. 4.

[ 4] Aut onobil es k349(11)
48Ak349( 11)
(Formerly 48Ak349, 349k7(10))

Tenporary road bl ock set up by exercise of absolute, unbridled
di scretion of officers in field, which involved no command or
supervi sory partici pation, for whi ch t here was no
denmonstration of need or efficacy at particular tinme and
pl ace, upon which there were no |limts or directions of any
kind as to how, when or where road block was to be set up, or
as to why it was set up, and purpose of which seened to be
little more than to give officers something to do, was
viol ative of St ate constitutional provi si on agai nst
unreasonabl e seizure. N J.S. A Const. Art. 1, par. 7.

[ 5] Aut onmobiles k349(11)
48Ak349(11)



(Formerly 48Ak349, 349k3.3(6))

Participation of command or supervisory authority in selecting
time and place of roadblock stop based on reasonabl e evidence
of social wutility is essential constitutional ingredient and
necessary to satisfy objection that traveller not be subject
to discretion of official in field. N.J.S.A Const. Art. 1,
par. 7.

[ 6] Autonobiles k349(9)
48Ak349(9)
(Formerly 48Ak349)

DW road block 1is <constitutional if properly conducted.
N.J.S. A Const. Art. 1, par. 7.

[ 7] Aut onobil es k349(9)
48Ak349(9)
(Formerly 48Ak349)

Sobri ety checkpoints need not be permanent; even as to
tenmporary location, that police discretion can be sufficiently
limted to conply with constitutional requirenents. N.J.S. A

Const. Art. 1, par. 7.

[ 8] Autonobiles k349(9)
48Ak349(9)
(Formerly 48Ak349)

If set up properly and proven efficacious, intrusion of road
bl ock stopping all traffic or at consistent intervals can be
constitutionally justified, but it nust be justified by facts,
not conjecture. N.J.S. A, Const. Art. 1, par. 7.

[ 9] Searches and Sei zures k192.1
349k192.1
(Formerly 349k192, 349k7(29))

Warrant| ess searches and sei zures are presuned to be invalid.
[ 10] Searches and Sei zures k192.1
349k192.1

(Formerly 349k192, 349k7(29))

State has burden of proving overall reasonabl eness and
validity of warrantless search and seizure.

[ 11] Aut onmobil es k349(9)



48Ak349(9)
(Formerly 48Ak349)

Al t hough police need not show probable cause to stop any
i ndi vidual driver, they nmust show sonme rational basis for
deploying intrusive law enforcenent technique such as road
bl ock or check point.

[ 12] Aut onpbil es k349(9)
48Ak349(9)
(Formerly 48Ak349)

Any constitutional objections to roadblock will be overcone if
preci se instructions for conducting sobriety check points are
issued in witing by supervisory authority, if instructions
i nsure supervisory siting and control of checkpoints, carefu

procedures for noving checkpoints, warning to notorists to
allay fears of traveller, safety of nmotorists, sufficient

staffing to prevent wundue convenience to notorist, and
sel ection of sites and tines to benefit overall effort to cope
with drunken driving, and if full reports in witing of

conduct of road block are properly submtted to troop
supervi sors and commanders. N.J.S.A Const. Art. 1, par. 7.
**1272 *32 Denni s J. Qui nn, Sea Isle City, for
def endant - appel | ant .

Al bert |. Telsey, Asst. Prosecutor, for plaintiff-respondent
(John Corino, Cape May County Prosecutor, attorney).

Boris Modczula, Deputy Atty. Gen., amcus curiae (lrwn I.
Ki mel man, Atty. Gen. of New Jersey, attorney).

*31 Before Judges KI NG, DElI GHAN and Bl LDER

*32 The opinion of the court was delivered by

KING, P.J.A D.

The issue here is the constitutionality of a road block or
vehicle check point set up by two State Troopers on a county
hi ghway in a rural area of Cape May County at about 5:30 p.m

on Saturday, October 15, 1983. The Law Di vi sion judge denied
t he defendant's notion to suppress the evidence agai nst him on

t he charge of drunken driving. Al'l of the evidence against
def endant was the product of the stop which was nade wi thout
any probable cause or particularized suspicion of illegal

activity. Def endant contends that the stop was a violation



of his constitutional rights.

After denial of the notion to suppress, defendant pled guilty

to driving while under the influence of alcohol, N J.S A
39:4-50, was fined $250, and his license to drive was revoked
for six nonths. No stay of the |icense revocati on was sought

and defendant **1273 has suffered that aspect of the penalty.
He now appeals under R 3:5-7(d) which preserves his right,
despite the guilty plea, to appellate review of the validity
of the stop and seizure of his person which he clains violated
his constitutional rights.

Trooper Mayes was the only wtness at the hearing on the

nmotion to suppress. He described his duties on October 15,
1983 as "general traffic--any traffic enforcenent.” He and
Trooper Martinez decided to stop all traffic in both
directions on County Route 550 in Dennis Township, Cape My
County. This *33 is a two-lane road in a rural area, lightly
travell ed, especially at this time of year. He described his
pur pose as follows

What we do is we set up. At that tinme it was only two

Troopers ne and anot her trooper, we take both |anes north and
south bound in this instance and stop every car that cones
down the road asking for driver's license, registration,
insurance card and at this time we also check for any
equi pment violation such as bald tires and such, anybody who
appears to be intoxicated and any drugs, anything in plain
vi ew of such sort.

The Trooper said he picked this road because it was |ess
traveled than a main road. This was necessary because they
pl anned to stop all cars. He said that "you have to keep in
consideration the volume of traffic on these roadways” and "we
can't go on any major highways because you have traffic
buildup so nmuch that we pick a side road that is not so
heavily travelled.”" On Route 550, the troopers would usually
have no nore than five cars stopped going in each direction at

the same tine during a road bl ock. The first car stopped was
defendant's; this was about ten mnutes after the road bl ock
was set up. | medi ately after defendant was arrested on
suspi cion of drunken driving the road block was broken down
and defendant was taken to the barracks for booking. A
single trooper could not operate the check point because of
safety and security considerations. Only defendant Kirk and
one other car had been stopped before the road block was
cl osed down. As noted, there was no probable cause to stop

def endant Kirk's vehicle. The facts supporting the trooper's



deci sion to charge him were gl eaned only after he was stopped,
questioned, and given roadside tests to perform

Trooper Mayes hinmself selected the place on the highway where
all vehicles would be intercepted. He gave no reason or
justification for the particular |ocation. When asked: " How
often do you set up these traffic checks?" the trooper
replied: "There's no specific, you know, anount."” He then
said the determ native factor was "nostly the weather, really
.. we don't have traffic checks in downpours.™ He added
that they were not set up on every clear day. Wen asked:
"What determnes in your mnd when you're going to set up a
traffic *34 check?", he replied: "Basically we [he and his
partner trooper] just discuss it and we'll have one."

No flares or warning signs were used. There was no advance
publicity given. The intercepting trooper sinply stood in the
mddle of the road and waved down all cars from both
di recti ons. The trooper also expressed his reliance on New
Jersey State Police Oficial Training Bulletin # 1-79 [FN1],
May 10, 1979, which contained a summary **1274 of the United
States Suprenme Court's opinion in Delaware v. Prouse, 440 U. S.
648, 99 S.Ct. 1391, 59 L.Ed.2d 660 (1979), prohibiting random
stops, and an adnonition to troopers to either stop every
vehicle, or stop vehicles at a uniform rate, i.e., every
fifth, tenth or fifteenth vehicle, when conducting a road
bl ock.

FN1. We have also been provided with a Novenmber 2, 1983
suppl ement to Bulletin # 1-79 which states that traffic
interception procedure is a "valuable tool for nenbers of
the Division of State Police." The Bulletin states that
"when properly conducted it serves four general purposes:
(1) increases contacts with the motoring public, (2)
assists nenbers in discovering violations of the law, (3)
directes police attention to crimnal activities, and (4)
creates the psychol ogical inpression that |aw enforcenent
i's omi present.”

In selecting a location the Bulletin states that a
principle factor is "deterrence against those who drive
whi |l e under the influence of alcohol or other drugs.™

I
W wish to be clear that our decision is rendered on State

constitutional grounds excl usi vely, not on f eder al
constitutional grounds. In conpliance with the adnonition of



Justice O Connor in Mchigan v. Long, 463 U S. 1032, 103 S.Ct.
3469, 77 L.Ed.2d 1201, 1214 (1983), we rely on federal
precedents for guidance as we woul d on precedents of any other
jurisdiction, not because of any concept of f eder al
constitutional conpul sion. bid. We intend that our decision
rest on "bona fide separate, adequate, and independent State
grounds,” not subject to federal review. | bi d. As Justice
O Connor noted in Long: "It is *35 fundanental that State
courts be left free and unfettered by us in interpreting their
state constitutions.”™ 1bid.

[1] Art. |, par. 7 of the New Jersey Constitution of 1947
[FN2] is alnmpst identical in wording to the Fourth Amendnent
to the federal Constitution. [FN3] Under our recent cases, we
are free to look to our Constitution which on at |east four
occasi ons has been construed to afford greater protection to
privacy interests than the parallel provision of the federa
constitution. See State v. Hunt, 91 N.J. 338, 450 A 2d 952
(1982) (protectible interest in toll billing records); State
v. Alston, 88 NJ. 211, 440 A . 2d 1311 (1981) (standing to
chall enge search and seizure); State v. Johnson, 68 N. J. 349,
346 A.2d 66 (1975) (consent to search); State v. Novenbrino,
200 N.J. Super. 229, 491 A 2d 37 (App.Div.1985) (no "good
faith" exception to exclusionary rule). | ndeed, the United
States Supreme Court itself has invited the several states to
devel op acceptable alternatives to the constitutionally infirm
random traffic stop condemmed in the |eading federal case,
Del aware v. Prouse, 440 U.S. 648, 663, 99 S.Ct. 1391, 1401, 59
L. Ed. 2d 660 (1979): "This holding does not preclude the State
of Delaware or other States from devel opi ng nethods for spot
checks that involve less intrusion or that do not involve the
unconstrai ned exercise of discretion.”

FN2. The right of the people to be secure in their
persons, houses, papers and effects, against unreasonable
searches and seizures, shall not be violated,; and no
warrant shall issue except upon probable cause, supported
by oath or affirmation, and particularly describing the
place to be searched and the papers and things to be
sei zed.

FN3. The right of the people to be secure in their
persons, houses, papers and effects, against unreasonable
searches and seizures, shall not be violated, and no
Warrants shall issue, but upon probable cause, supported
by OCath or affirmation, and particularly describing the
place to be searched, and the persons or things to be



sei zed.

[2][3] Structural differences in the State and federa
constitutions, and matters of particular state interest or
| ocal concern, are two of the factors to be considered in
devel opi ng an independent body of state constitutional |aw.
See Justice Handler's *36 concurring opinion in State v. Hunt,
91 N.J. 338, 365-366, 450 A.2d 952 (1982). See also his
opinion in State v. Wllianms, 93 N. J. 39, 459 A 2d 641 (1983).
See generally Brennan, "State Constitutions and the Protection

of | ndi vi dual Ri ghts," 90 Harv. L. Rev. 489 (1977);
"Devel opnent s I n t he Law--Interpretation of State
Constitutional Rights,” 95 Harv.L.Rev. 1324, 1361 (1982);
Pol | ock, "State Constitutions as Separate  Sources of
Fundanent al Ri ghts", 35 Rut.L.Rev. 707 (1983); Not e,

Fernandez, The New Jersey Suprene Court's Interpretation and
Application of the State Constitution, 15 Rut.L.J. 491 (1984).
We conclude, as have many other state courts, that our State
Constitution, which serves **1275 only "to |limt the sovereign
power which inheres directly in the people and indirectly in
their elected representatives,” Hunt at 365, 450 A 2d 952, is
a nore appropriate vehicle to resolve questions concerning the
rights of our citizens to travel the highways of our state
w t hout police interdiction and the rights of the police to
use reasonable nethods to enforce our traffic laws than is the

federal constitution. As the United States Suprene Court
recognized in Delaware v. Prouse, this is an essentially
local, not a federal <concern, subject of course to the

constitutionally mninmm federal standards established by
Del aware v. Prouse and its antecedents.

This case is one of first appellate inpression in New Jersey.
One Law Division opinion has approved a sobriety road block in
State v. Coccono, 177 N.J.Super. 575, 427 A 2d 131 (Law
Div.1979), a <case wdely <cited in other jurisdictions
di scussions of this problem [FN4]. The contrast of the facts
in Cocconb to the facts before wus are instructive in
illustrating why we conclude that the road block in the
present case rests so nuch upon the discretion of the *37
officers in the field that it is unconstitutional. See infra
at 1277.

FN4A. We stress that this case has nothing to do with road
bl ocks set up near scenes of recent serious crinmes or to
apprehend fleeing felons. These situations are discussed



at 3 LaFave, Search and Seizure, 8§ 9.5 at 140 (1978);
see also A Mdel Code of Pre-arraignnment Procedure, 8§
110.2(2) at 7 (ALI 1975).

As Justice Clifford said in State v. Carpentieri, 82 N.J.
546, 548, 414 A.2d 966 (1980):
There is, of course, no question that Prouse effected a
radi cal departure fromthe state of our law as it existed up
until the date of that decision, for until then such random
stops were expressly authorized under case law in New Jersey,
see State v. Gray, 59 N J. 563, 567 [285 A . 2d 1] (1971);
State v. Braxton, 57 N J. 286, 287 [271 A 2d 713] (1970);
State v. Kabayama, 98 N.J.Super. 85, 87-88 [271 A 2d 713]
(App. Div.1967), aff'd o.b. 52 N. J. 507 [246 A.2d 714] (1968),
and at Jleast inferentially wunder our statutory Ilaw, see
N.J.S. A 39:3-29.

See also State v. Gervasio, 94 N.J. 23, 24, 31, 462 A 2d 144
(1983), where Justice Handl er observed, "a large nmpjority of
jurisdictions approved of random [investigatory] stops prior
to the Supreme Court's decision in Prouse.” Id. at 30, 462
A. 2d 144.

[4] OQur survey of Prouse, its federal antecedents, United
States v. Martinez-Fuerte, 428 U S. 543, 96 S.C. 3074, 49
L.Ed.2d 1116 (1976), and United States v. Brignoni-Ponce, 422
Us 873, 95 S.Ct. 2574, 45 L.Ed.2d 607 (1975), and its
successor, Brown v. Texas, 443 U. S 47, 99 S . C. 2637, 61
L. Ed. 2d 357 (1979), and our consideration of the decisions of
our sister states, |leads us to the conclusion that the road
block in this case was violative of our State constitutiona
provi si on agai nst unreasonable seizure. W conclude that the
road block used in this case is really not distinguishable
fromthe random investigatory stop condemmed in Prouse. Thi s
tenporary road block was set up by the exercise of absolute,
unbridl ed discretion of the officers in the field. There was
no command or supervisory participation involved. There were
no limts or directions of any kind on the "when, where and
how' of this road block, and no hint as to any particular
"why." There was no denonstration of need or efficacy at
this particular tine and place. W get the distinct inpression
that the purpose was little nmore than to give the officers
sonething to do on the particul ar occasion. To quote Justice
White, the practical effect of the system used here was to
| eave the traveller "subject to the discretion of the official
in the field.” Camara v. Muinicipal *38 Court, 387 U S. 523,



532, 87 S. Ct. 1727, 1732, 18 L. Ed. 2d 930 (1967)
(constitutional ri ght to I nsi st t hat building **1276
i nspectors obtain adm nistrative search warrant).

In Delaware v. Prouse the Suprene Court held that random
i nvestigatory stops of notor vehicles made w thout probable
cause or reasonable suspicion were unconstitutional. The
Court granted certiorari apparently because five jurisdictions
t hought the Fourth Amendnent permtted such stops but six
t hought to the contrary, 440 U. S. at 651, 99 S. Ct. at 1391.
The Fourth and Fourteenth Amendnents were inplicated "because
st oppi ng an aut onobi | e and det ai ni ng its occupant s
constitute[d] a 'seizure' within the neaning of these
Amendnents", 440 U S. at 653, 99 S. Ct. at 1395, citing
Martinez- Fuerte, Brignoni-Ponce, and Terry v. Ohio, 392 US
1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968). The Prouse Court
t hought the essential purpose of the Fourth Anmendnent was to
i npose a standard of reasonabl eness upon |aw enforcenment
agents in order to safeguard the privacy and security of
i ndi vi dual s. The Court stressed that in situations where the
bal ance between intrusion on individual rights against the
pronoti on of sonme legitimte governnental interests precluded
i nsistence on sonme quantum of individualized suspicion, other
saf eguards are generally wused to assure that reasonable
privacy expectations are not subject to the whim or discretion
of the official in the field. 440 U.S. at 654, 99 S.Ct. at
1396. In Prouse, Justice Wiite alluded to the ruling in
Bri gnoni - Ponce hol di ng unconstitutional random stops by roving
immgration patrols, stops not based on any individualized

suspi ci on. This was in contrast to the approval of fixed
road bl ocks strategically placed to uncover illegal inmgrants
approved in Martinez- Fuerte. | ndeed the very question

before us today, which may be fairly characterized as the
"constitutionality of the roving road block"”, seemed to have
been |l eft open by the federal high Court in Martinez-Fuerte at
| east until Prouse. See 440 U.S. at 656 n. 13, 99 S. Ct. at
1397 n. 13 (judgnment reserved on the permssibility of state
and | ocal road bl ocks for docunents and credentials).

*39 Prouse stressed that the wunconstitutional aspect of
roving patrols and random stops operating w thout probable
cause or reasonable suspicion was "the unbridled discretion of
| aw enforcenment officials.” Thus "standardless and
unconstrainted discretion” was the "evil the Court has
di scerned when in previous cases it has insisted that the
di scretion of the official in the field be circunscribed, at
| east to sonme extent." 440 U.S. at 661, 99 S.Ct. at 1400



The "grave danger of abuse of discretion”™ required that
regul atory inspections be undertaken pursuant to reasonably
established "neutral criteria.”" |Id. at 662, 99 S.Ct. at 1400.
Justice White concluded in Prouse that
An individual operating or traveling in an autonobile does
not | ose all reasonabl e expectation of privacy sinply because
the autonpobile and its use are subject to governnment
regul ation. Aut onobile travel is a basic, pervasive, and
often necessary npde of transportation to and from one's
home, workpl ace, and |eisure activities. Many people spend
nore hours each day traveling in cars than wal king on the
streets. Undoubtedly, many find a greater sense of security
and privacy in traveling in an autonobile than they do in
exposi ng thensel ves by pedestrian or other nodes of travel
Were the individual subject to unfettered governnenta
intrusion every tine he entered an autonobile, the security
guaranteed by the Fourth Amendnent would be seriously
circunscri bed. As Terry v. Ohio, supra, recognized, people
are not shorn of all Fourth Anendnment protection when they
step from their honmes onto the public sidewalks. Nor are
they shorn of those interests when they step from the
sidewal ks into their autonobiles. See Adams v. WIIlians,
407 U.S. 143, 146, 32 L.Ed.2d 612, 92 S.C. 1921 **1277
(1972). [Id. at 662-663, 99 S.Ct. at 1400-1401].

The Court then concluded the Prouse opinion by stating:
"Questioning of all oncomng traffic at road bl ock-type stops
is one possible alternative. We hold only that persons in
aut onobil es on public roadways may not for that reason al one
have their travel and privacy interfered with at the unbridl ed
di scretion of police officers.” Id. at 663, 99 S . Ct. at 1401
[ enphasi s supplied].

Several nonths after Delaware v. Prouse was decided a
unani nous Suprenme Court reaffirmed the principles there
expressed in Brown v. Texas, 443 U. S. 47, 99 S. Ct. 2637, 61
L. Ed.2d 357 (1979), a case where police officers unlawfully
detained a pedestrian on crimnal charges sinmply because he

refused to *40 identify hinself. The operative federal
constitutional principle was summarized by Chief Justice
Bur ger.

A central concern in balancing these conpeting considerations
in a variety of settings has been to assure that an
i ndi vidual "s reasonabl e expectation of privacy is not subject
to arbitrary invasions solely at the unfettered discretion of
officers in the field. See Delaware v. Prouse, 440 U S
648, 654-655, 59 L.Ed.2d 660, 99 S.Ct. 139 (1979); Uni t ed



States v. Brignoni- Ponce, supra [422 US. ] at 882, 54

L.Ed.2d 607, 95 S.C. 2574. To this end, the Fourth
Amendnment requires that a seizure nmust be based on specific,
obj ective facts i ndi cating t hat society's l egiti mate

interests require the seizure of the particular individual
or that the seizure nmust be carried out pursuant to a plan
enbodying explicit, neutral limtations on the conduct of
i ndi vi dual officers. Del aware v. Prouse, supra [440 U. S. ]
at 663, 59 L.Ed.2d 660, 99 S.Ct. 1391 [at 1401]. See United
States v. Martinez-Fuerte, 428 U.S. 543, 558-562, 49 L.Ed. 2d
1116, 96 S.Ct. 3074 [3083-3085] (1976). [443 U.S. at 51 [99
S.Ct. at 2640].

The arrest in Brown v. Texas was invalid because "the
appellant's activity was no different from the activity of
ot her pedestrians in that neighborhood.” 1d. at 52, 99 S. Ct
at 2641. The sole reason the officer stopped appellant,
wal king in an area frequented by drug users, was to ascertain
his identity. The Chief Justice said "[t]he record suggests
an understandable desire to assert a police presence
however, that purpose does not negate Fourth Anmendnment
guarantees. " |bid.

Then the debate began anong the states and sonme federal
courts as to the constitutionality of road bl ocks,
particularly those designed to inhibit drunken driving, see
generally Note, "Curbing the Drunk Driver under the Fourth
Amendnent : The Constitutionality of Roadblock seizures,” 71
Geo. L.J. 1457 (1983); see also Note, "The Prouse Dicta: From
Random Stops to Sobriety Checkpoints”, 20 lIdaho L.Rev. 127
(1984); Comment , "Sobriety Checkpoi nts Roadbl ocks:
Constitutional in light of Delaware v. Prouse", 28 S. Louis
UlL.J. 813 (1984). Inevitably, two Ilines of cases
devel oped--one |ine approving road bl ocks and one di sapproving
t hem A review of the cases tends to suggest common thenes.
If the road bl ock was established by a command or supervisory
authority and was carefully targeted to a designated area at a
specified time and place based on data justifying the site
selection for reasons of public safety and reasonably
efficacious or productive |law *41 enforcenent goals, the road
bl ock will |ikely pass constitutional nuster. Ot her factors
whi ch enhanced judicial approval were (1) adequate warnings to
avoid frightening the traveling public, (2) advance genera
publicity designed to deter drunken drivers from getting in
cars in the first place, and (3) officially specified neutral
and courteous procedures for the intercepting officers to
foll ow when stopping drivers. Sinmply sending out officers to



set up road bl ocks when and where they felt like it, wthout
any command participation as to site, time and duration, and
not based **1278 on articulated and rational |aw enforcenment
needs which justified the balance in favor of intrusion and
outwei ghed the privacy right of the <citizen to trave
uni npeded, IS a t echni que whi ch has not survived
constitutional scrutiny very well.

New Jersey's sole opinion on the subject is State v. Coccono,
177 N.J. Super. 575, 427 A . 2d 131 (Law Div.1980), an oft-cited,
post-Del aware v. Prouse trial court opinion which provides a
sharp contrast with the road block procedures challenged in
the case before us. In Cocconp the road block was set up at
1:30 a.m on Saturday, April 5, 1980 by a detail of Roxbury
Township police on Min Road, pursuant to the Chief of

Police's witten departnmental policy. The purpose of the
road block was to check for the sobriety of drivers, and for
drivers' licenses, registrations and insurance cards (N. J.S. A
39: 3-29). Every fifth vehicle was stopped. At about 2:55
a.m defendant's vehicle was stopped. Only after the stop
did the police gain evidence to support the drunken-driving
char ge. The judge recognized the State's indisputable vita
i nt erest in pronoting public safety by detecting and
prosecuting drunk drivers. ld. at 582, 427 A 2d 131. He

al so recogni zed that "whether the practice adopted in Roxbury
Township is reasonabl e depends upon a balancing of the State's
interest in pronoting highway safety against the individual
notorist's interests in his expectations of privacy." 1bid.

The judge found from the evidence that the Roxbury program
was "sufficiently productive to qualify as a reasonable |aw
enf orcenent practice."” | bi d. The road-block detail, with a
captain in charge, was strategically located during the early
*42 nmorning hours of the weekend on Main Road near a resort
area "where many bars are |ocated” and which connected with

U.S. Route 46. Seven fatal auto accidents had occurred on
this road during the two years before road blocks were used
and nost involved al cohol abuse by the driver; "numer ous”

drunk-driving arrests had resulted from this road block
program

The road blocks were wused only in early norning hours

coinciding with "closing hours of [|ocal taverns.” The
| ocation was fixed throughout the night in use, nmarked by
flares, and "specific, defined standards"” inplenmented in

accordance with a "witten policy of the Roxbury Township
police departnent,” id. at 579, 427 A 2d 131, were followed.



The judge found that neither the State nor the federal
constitution was offended by the Roxbury program and that the
police had "sinply adjusted their systenms and procedures to
accommodat e evol ving concepts of constitutional law. " 1d. at
584, 427 A 2d 131. The road block in Cocconp was not a
di scretionary wundertaking by subordinates in the field,
established at whim for no detectable purpose other than to
"pull people over" to see if sonmething turned up. It was
carefully set up for a denonstrably rational purpose and the
"actual manner of stopping vehicles [was] designed both to
promote safety and reduce anxiety on the part of notorists.”
ld. at 583, 427 A 2d 131.

[5][6] The nost conprehensive and thoughtful discussion on
this subject is found in 3 LaFave, Search and Sei zure, 10.8(09)
at 188 (Supp.1985). Professor LaFave has added subsection (g),
entitled "Sobriety Check point,” to his treatise in this
year's supplenment. During the course of his discussion of
the extant authorities, he treats the issue of selection of
the time and place for the interception of traffic w thout
i ndi vidualized suspicion to investigate for drunken driving.
LaFave comments that "several basic features of the road bl ock
stop are identifiable.” |Ibid. at 189. He states that

The site of the roadblock and the time of its operation are

usually determned by admnistrative officers in the |aw

enf orcenent departnent of the jurisdiction. These officers
decide where and when to |ocate a DW roadblock based on

enpirical **1279 data indicating that drunk drivers pose a

particul ar problem at the *43 respective |ocation and tinme.

[Citing Note, 71 Geo.L.J. 1457, 1461, n. 20, 21 (1983) ].

Qur research confirms LaFave's conclusion that participation
of command or supervisory authority in selecting the tine and
pl ace based on reasonable evidence of social utility is an
essential constitutional ingredient and necessary to satisfy
the objection that the traveller not be "subject to the
di scretion of the official in the field.” Camara v. Minici pal
Court, 387 U.S. at 532, 87 S.Ct. at 1732. We al so agree with
LaFave that it is "fair to conclude that a DW road block is
constitutional if properly conducted."” LaFave, 8 10.8(g) at
190 ( Supp.1985). LaFave recognizes the strong public
interest in conbatting drunken driving and the m xed success
from nmore conventional nmeans of |aw enforcenent, such as
routine patrols, id. at 190- 192, noting that "success" of the
road- bl ock technique should enconpass not only successful
apprehensions but also the realization that substantia
deterrence may be gained from generalized advance publicity of



road bl ocks. Id. at 193.

But against this public interest LaFave cautions that we nust
wei gh the Fourth Amendnent and privacy interests which "woul d
be i ntruded upon or threatened."” I1d. at 193.

Most relevant in this respect is the Suprenme Court's

expl anation in Martinez-Fuerte of why the roadblock at issue

there was not unduly intrusive:

First, the potential interference with legitimte traffic is

mnimal. Mtorists using these highways are not taken by
surprise as they know, or nay obtain know edge of, the
| ocation of the checkpoints and wll not be stopped
el sewher e. Second, checkpoi nt operations both appear to and

actually 1involve less discretionary enforcement activity.
The regul arized manner in which established checkpoints are
operated is visible evidence, reassuring to |aw abiding
notorists, that the stops are duly authorized and believed to
serve the public interest. The |location of a fixed
checkpoint is not chosen by officers in the field, but by
officials responsible for making overall decisions as to the
nost effective allocation of limted enforcement resources.

We may assunme that such officials will be unlikely to |ocate
a checkpoint where it bears arbitrarily or oppressively on
notorists as a class. And since field officers nmay stop
only those cars passing the checkpoint, there is less room
for abusive or harassing stops of individuals than there was
in the case of roving-patrol stops. Mor eover, a claimthat
a particular exercise of discretion in |ocating or operating
a checkpoint is unreasonable is subject to post-stop judicial
review. [428 U. S. at 559, 96 S.Ct. at 3083].

*44 Certainly one very strong thene which runs through that
statenment is that a police procedure is less threatening to
Fourth Amendnent values when the discretionary authority of
the police (and thus the risk of arbitrary action) is kept at
an absolute m nimum Such was deened to be the case in
Martinez-Fuerte both as to the initial Ilocation of the
checkpoi nt--which was fixed and was determ ned by supervisory
officers--and as to the selection of vehicles to be subjected
to the roadbl ock

[ 7] LaFave also points up the unsoundness of the view that
sobriety checkpoints nmust be permanent, id. at 194 n. 186, and
we agree. He maintains that "police discretion can be
sufficiently limted even as to tenporary |ocations, and thus
it is proper to turn our attention to precisely how that nust
be done." | bi d. LaFave says on this inportant point of
| ocation of tenporary or novabl e road bl ocks



Quite clearly, the question of where and when a DW roadbl ock
Is to be conducted **1280 should not be left to officers in
the field. Rat her, what is needed is that these roadbl ocks
be "established by [a] plan formulated or approved by
executive-level officers of the law enforcenent agencies
i nvol ved" which contains "standards ... with regard to tine,
pl ace” and simlar matters. [Citing State ex rel. Ekstromv.
Justice Court, 136 Ariz. 1, 663 P.2d [992] (1983) (Freidnman,
J., concurring), and State v. Owgaard, 248 N W2d 392
(Sup.Ct.S. D 1976) ]. This is because "in the absence of
record evidence that the decision to establish the roadbl ock
was nmade by anyone other than the officers in the field, the
roadbl ock in question [has] certain characteristics of a
roving patrol,"” [citing State v. O gaard, supra ], nanmely, an
appreciable risk of an arbitrary basis for the site or tine

deci si on. Thus, a failure to have these decisions nade by
supervisory officials has been a factor stressed by courts in
holding a particular sobriety checkpoint illegal, [citing

Ekstrom and O gaard, supra ], while other cases uphol ding
these road bl ocks have placed considerable enphasis upon the
fact that a high-level plan determ ned where they would be
put and when they would be operated.” [Citing State v.
Deskins, 234 Kan. 529, 673 P.2d 1174 (1983); State .
Coccomo, 177 N.J. 525 [Super. 575], 427 A . 2d 131 (1980);
Commonweal th v. MGeoghegan, 389 Mss. 137, 449 N. E. 2d 349
(1983)."

[1d. at 194].

There is no requirenent that police obtain a judicial warrant
to set up a road block but it is "open to a defendant
chal l enging a sobriety check point to bring into question the
validity of the decision as to when and where it would be
operated.” ld. at 195. LaFave illustrates the point by
citing State v. Cocconmo, supra, where the challenge as to the
| ocation of the checkpoint failed "because it was placed on a
road 'where many bars are *45 |ocated' and where enpirical

data revealed that 'seven fatal vehicular accidents,' in nost
of which 'alcohol abuse by the driver of a vehicle was a
contributing factor,' had occurred in the past two years."
ld. at 195.

Several cases published since the appearance of LaFave's 1985
Suppl enment also continue to denonstrate the points he
stresses. State v. MlLaughlin, 1Ind.App., 471 N E. 2d 1125
(Ct. App. 1984), considered a drunken driving road bl ock set up
on the Saturday of Labor Day weekend at 11 p.m by seven
uni formed officers equipped wth three or four police



Crui sers. The court, citing Delaware v. Prouse, 440 U S. at
662, 99 S.Ct. at 1400 considered the constitutionality of the
road block on federal Fourth Amendment grounds and held it
unconstitutional because it was "not conducted according to
adm ni strative guidelines that qualified as 'previously
specified Neutral Criteria'." 471 N.E.2d at 1130. The
| ndi ana appellate court reviewed the cases we and LaFave have
di scussed and observed that "since the Prouse decision, sone
refinenents have been nade in the analysis of Fourth Amendnent
sei zure cases, both by the United States Suprene Court and by
the numerous state courts that have considered road bl ocks
seizures simlar to the one presently before us." Id. at
1134. Specifically, the court observed that on the federa

side Brown v. Texas, 443 U S. at 50-51, 99 S.Ct. at 2640,
enphasi zed that seizures nust be inplenented "pursuant to a
pl an enmbodyi ng explicit, neutral limtations on the conduct of
i ndi vidual officers.” The court noted, we assune to
enphasize the <closeness of the entire question, that one
survey of state court cases, in which challenges were asserted
to road blocks established for the purpose of detecting
drivers under the influence as either a primary or secondary
pur pose, revealed an even split in the decisions, **1281 five
uphol ding the road bl ock and five not. [FN5]

FN5. The McLaughlin court wote:

Fi ve deci sions have upheld, as consistent with the fourth
amendnment, the conduct of DU roadblock in question.
See State v. Deskins, (1983), 234 Kan. 529, 673 P.2d
1174, Ki nslow v. Commonweal th, (1983) Ky.Ct.App., 660
S.W2d 677; State v. Coccono, (1980) 177 N.J. Super. 575,
427 A.2d 131, People v. Scott, (1983) 122 M sc.2d 731,
471 N.Y.S.2d 964; People v. Peil, (1984) 122 M sc.2d 617,
471 N.Y.S.2d 532. Five other decisions have found the
conduct of the roadblock in question violative of the
fourth anmendnment. See State ex rel. Ekstrom v. Justice
Court (1983) 136 Az. 1, 663 P.2d 992; People v. Bartley,
(1984) 125 1Il.App.3d 575, 80 I1l1.Dec. 894, 466 N.D.2d
346; Commnweal th v. MGeoghegan, (1983) 389 Mass. 137,
449 N. E. 2d 349; State v. Smith, (1984) Okl a.Crim App.,
674 P.2d 562; State v. O gaard, (1976) S.D., 248 N W 2d

392. In addition, other courts have considered the
constitutionality of roadblocks conducted for other
pur poses. See United States v. Prichard (10th Cir.1981)
645 F.2d 854 (evidence seized at roadblock conducted for
pur poses of checking drivers' licenses and vehicle

registrations held adm ssible); People v. Long, (1984)



124 I11l.App.3d 1030, 80 1Ill.Dec. 332, 465 N E. 2d 123

(evidence of driver's I nt oxi cation di scover ed at
roadbl ock established to check driver's |icenses held
adm ssi bl e) ; State v. Hilleshiem (1980) Iowa, 291

N. W2d 314 (evidence seized at roadblock in city park to
identify possible w tnesses to ongoing park vandalism

held inadm ssible under fourth amendnment); State v.
Bal dwi n, (1984) [124] N.H. [770], 475 A 2d 522 (scope of
guestioni ng at r oadbl ock hel d to exceed
unconstitutionally its purpose, to check conpliance wth
mot or vehicle and fish and gane | aws); Koonce v. State,
(1983) Tex.Crim App., 651 S.W2d 46 (evidence seized at
roadbl ock to check drivers' licenses held inadm ssible

under fourth anmendnent). [ld. 471 N E. 2d at 1134-1135].

*46 The Indiana appellate court summarized the "numerous
conditions and factors which nmust be considered in deciding
whet her the road block net the balancing test on the side of
the State.” These factors, discussed in a |eading case,
State v. Deskins, 234 Kan. 529, 673 P.2d 1174 (1983), were

(1) The degree of discretion, if any, left to the officer in

the field; (2) the location designated for the roadbl ock;

(3) the time and duration of the roadbl ock; (4) standards

set by superior officers; (5) advance notice to the public
at | arge; (6) advance warning to the individual approaching
notorist; (7) maintenance of safety conditions; (8) degree
of fear or anxiety generated by the npde of operation; (9)
average length of time each notorist is detained, (10)
physi cal factors surrounding the |ocation, type and net hod of
operati on; (11) the availability of less intrusive nethods

for conmbating the problem (12) the degree of effectiveness
of the procedure; and (13) any other relevant circunstances

whi ch m ght bear upon the test. Not all of the factors need
to be favorable to the state but all which are applicable to
a given roadbl ock should be considered. Sone, of course,

such as unbridled discretion of the officer in *47 the field,
would run afoul of Prouse regardless of other favorable
factors." 673 P.2d at 1184-1185. [471 N. E. 2d at 1135-1136].

The Indiana court then held that the state had fallen short
of neeting its burden that the warrantless seizure was
reasonable in the circunstances. \Wile recognizing that the
public concern to be served was "very grave", the court could
find no relationship between the |ocation of the road block
and any neasure of effectiveness of this |aw enforcenment
t echni que. The record failed to denonstrate that this nore
intrusive nmethod advanced the public interest "to any greater



degree than the less intrusive traditional nethod." 471
N.E.2d at 1137. We nust note here that there was nore
justification for the location of the road block in the
McLaughlin case than was offered for the road block in the

case before wus. Nor was there any generalized advance
publicity in MLaughlin geared to deter drunken drivers from
driving at all. The Indiana court was also troubled by the

discretion left to the officer in the field. The sergeant in
charge had the discretion to |locate the road bl ock "any place

in the State of Indiana." 471 N. E.2d at 1140. The | ndi ana
court concluded as foll ows.
**1282 Thus, we are left with a very close case. Despite

the gravity of the public concern for identifying and
apprehending drunk drivers and the noderately low |evel of
interference wth individual l'i berty occasioned by the
roadbl ock procedure, the state failed to present any evidence
that the roadbl ock procedure advanced the public interest to
a greater degree than would have been achi eved by traditional
met hods of drunk-driving |law enforcenent, which are to be
preferred because they are based upon a requirenent of
I ndi vi dual i zed suspi cion. See Brown v. Texas, supra,
Del aware v. Prouse, supra,; Terry v. Ohio, supra. The
state, no doubt, had the relevant evidence available to it,
havi ng conducted eight to ten roadbl ocks in Ti ppecanoe County
al one in Septenber, 1982, and having other records to show
the effectiveness of traditional methods of enforcing drunk
driving | aws.

Recogni zing that the roadblock procedure here at issue, in
whi ch the cul pabl e and i nnocent ali ke were subject to seizure
by |aw enforcenent agents, lies at the very fringe of the
fourth amendnment, we are unwilling to validate this procedure
absent sone evidence that it is necessary, or at |east nore
effective than available nmethods of drunk driving |[|aw
enforcenent, which are based on individualized suspicion
aroused by observed conduct. Therefore, we hold that the
state failed to neet its burden of proving the reasonabl eness
of the warrantless seizure of defendant wunder the fourth
anmendnent standard announced by the United State Suprene
Court in Brown v. Texas, supra, and so, *48 we affirm the
trial court's ruling that the fruits of that seizure nust be
suppressed. [Ild. at 1141-1142].

Rightly or wongly decided, we think this Indiana case was
much closer than the case before us. From all that we can
tell from the record before us, the |location, tine and
duration of the road block on Rt. 550 late on a Saturday
afternoon on October 15 was totally random and wthin the



chance discretion of the officer on patrol. Nor was there
any proof of efficacy at all and no inkling of any supervision
by hi gher authorities.

A recent case arising in Maine, State v. Cloukey, 486 A. 2d
143 (Me. Sup. Ct.1985), provides an interesting contrast to the
| ndi ana case. Cl oukey involved a road block set up in
daylight for the purpose of conducting a traffic safety check
The road block was set up by a deputy sheriff and a nenber of
the state police with the perm ssion of the County Sheriff who
knew that the proposed |location was on an historically high-

acci dent stretch of roadway. The court noted only "a npdest
amount of involvenment"” by the supervisory authority as to the
road block's |ocation, but there was sone. The court also
found that Cloukey did not "involve a sobriety stop.” 1d. at
147. Whi |l e acknow edging that it was a close case, the Mine
court approved that road block as a constitutionally "m ninal
i ntrusion". The Maine court was convinced that the operation

was not a subterfuge for drunken driving detection or a form
of police harassnent, and noted that although a witten policy
and higher-level supervision would have been preferable, it
was not essential. Agai n, the case before us does not even
have these mnimal safeguards or justifications of a nodicum
of supervisory participation and the selection of a dangerous
al cohol or accident- prone stretch of roadway. We have no
way of telling if the road bl ock could have been a subterfuge.
All we know is there was no particular reason for the
| ocati on, except that it was not on a nmain road. And we do
know from the testinony of the trooper that the road bl ock was
not sinply regulatory but that the stops also had as a purpose

crimnal investigation--to detect "anybody who appears to be
i ntoxi cated and any *49 drugs, anything in plain view of such
sort."” W think the Miine Supreme Court in Cloukey
summari zed the Prouse standard well in this **1283 context
when it said: "I't would be difficult to describe a nore
capricious and arbitrary basis for detention than the fact
that the officer had nothing better to do."™ 1d. at 145.

Maryl and' s highest court recently approved a sobriety road
block in Little v. State, 300 M. 485, 479 A 2d 903 (1984).
The road bl ock was operated as part of a state-police operated
sobriety check point program to augnent conventional patrols
on state roads in Harford County which had denonstrably high
al cohol -rel ated accident rates. Check points were set up
from1ll p.m to 4 a.m on weekend nights. (The court referred
to statistics showng that these were the preval ent hours of
of f enses). There was w despread publicity. Conprehensive



regul ati ons governing the operation were reviewed and approved
by the State Police, the Attorney Ceneral and the Governor
the date, time and location of each check point required the
approval of the Chief of Field Operations of the State Poli ce.
The road blocks were well-lighted and nmarked so that the
traveling public would not be frightened. They were also
carefully and adequately staffed and supervi sed.

[8] The Maryland high court reviewed many of the pertinent
state and federal authorities and noted that "some courts have
found road bl ocks to be unconstitutional where the authorities
did not provi de adequate procedures for limting the
di scretion of field officers.” Id. at 909, citing State v.
Hi |l esheim 291 N.W2d 314 (lo.Sup.Ct.1980) (two police
officers decided to set up a road block at entrance to city
park w thout supervisory authority); Com v. MGeoghegan,

supr a; State v. O gaard, supra,; State ex rel. Ekstrom v.
Justice Court, supr a; State . Smith, 674 P.2d 562
(Okla.Crim Appeal 1984) (this tenporary sobriety check point
unconstitutional as likely to cause fear and surprise as

operated); Koonce v. State, 651 S.W2d 46 (Tex. *50 App.1983)
(check point unconstitutional because there was no evidence of
operation pursuant to objective, nondiscretionary departnental
procedures). The Maryland Court observed that

A mpjority of courts, however, have sustained the use of

roadbl ocks as a proper |aw enforcenent tool. As a general
rule, the constitutionality of traffic checkpoints has been
uphel d where: (1) the discretion of the officers in the
field is carefully ~circunscribed by clear obj ective
regul ati ons est abl i shed by hi gh | evel adm ni strative
of ficials; (2) approaching drivers are given adequate

warni ng that there is a roadbl ock ahead; (3) the |ikelihood
of apprehension, fear or surprise is reduced by a display of
legitimate police authority at the roadbl ock; and (4)
vehicles are stopped on a systematic, nonrandom basis that
shows drivers they are not being singled out for arbitrary
reasons. [Ild. 479 A 2d at 911].

The court cited State v. Deskins, supra, where the |ocation
of road bl ock was sel ected by supervisory personnel and not by
officers in the field, as an exanple of a judicially approved

oper ati on. The record before the Maryland Court reveal ed
that the sobriety checkpoint program had been an effective
techni que of detecting and deterring drunk drivers. Al t hough

tenporary, the road bl ocks were established under a systematic
pl an whi ch was reasonable. There was no danger that notorists
in certain |locations would be singled out for harassnent. No



judicial warrant was needed in advance because the decision to
stop notorists was not in the hands of the officer in the
field, but given to the admnistrative decision-making of

hi gher ranking officers. 479 A 2d at 915. We find no
di sagreenent with the Maryland Court's opinion in Little v.
State, 479 A 2d 903. If set wup properly and proven

efficacious, the intrusion of a road block stopping all
traffic or at consistent intervals can be constitutionally
justified, but it nmust be justified by facts, not conjecture.
We note that even the Maryland case and the Deskins **1284
case in Kansas drew dissents fromjudges who did not think the
"candle worth the light" and believed that the record, even in
t hese reasonably persuasive cases, did not justify the stops.
Justice Davidson, dissenting in Little v. State, 479 A 2d 917,
920, poi nt ed to Justice Stewart's st at enent in
Al mei da- Sanchez, 413 U. S. at 274, 93 S.Ct. at 2540 where he
said: "The needs of |aw enforcenment stand in constant tension
with the *51 Constitution's protection of the individual
agai nst certain exercises of official power. It is precisely
the predictability of these pressures that counsels a resolute
|l oyalty to Constitutional safeguards.”

Another recent <case in which a road block was held
unconsti tuti onal is Jones V. St at e, 459 So.2d 1068
(Ct. App. Fl a. 1984) (rehearing en banc deni ed, Decenber 5, 1984,
459 So.2d 1081). The road block was set up at 2:30 a.m on
July 4, 1982 on Dale Mabry Hi ghway, a nmain highway in greater
Tanpa. The purpose was to apprehend "DU drivers." Al
nort hbound traffic was funnelled into one |ane and every fifth
vehicle was stopped when traffic was heavy and every third
vehicl e was stopped when traffic was |ight. The drivers were
directed into a parking lot where five waiting officers
checked credentials and determned if they were intoxicated.
The Fl orida Court of Appeal s hel d t he road bl ock

unconstitutional, recogni zi ng t he i ssue as "extremnely
difficult.” ld. at 1070. The court noted that all cases
agreed that "the State has the burden of proof to show that a
road block arrest is constitutional."” I bid. Accord State v.
Val encia, 93 N.J. 126, 133, 459 A 2d 1149 (1983). The court

concluded "that even the approaches taken by the New Jersey
[State v. Cocconp, supra | and Kansas [State v. Deskins, supra
] courts would produce a holding that petitioner's arrest in
the Florida case was unconstitutional." |bid. The Florida
court enphasi zed the characteristics of a valid road bl ock set
out in US. v. Mrtinez-Fuerte, supra, including "the decision
to establish it having been nmade by officials on a higher
| evel than patrol officers”, id. at 1072, and observed that



"nothing in Delaware v. Prouse suggests ... that the criteria
for constitutionally perm ssible roadblocks as indicated in
Martinez-Fuerte were relaxed,” id. at 1073. Among the
reasons for rejecting the constitutionality of this road
bl ock, the Florida Court of Appeals found there was no
evidence that "the road block [was] conducted pursuant to a
plan set wup by supervisory personnel”™ with "little or no
discretion in the method of operation and selection of
vehicles left to the officers conducting the road *52 bl ock".

ld. at 1079. There was no evidence of the level of |aw
enf orcenent personnel naking the decision regarding |ocation
and nethod of operation. I bid. The record failed to address

several subjects which concerned the court including the
presence of warning signs, the extent of inconvenience and
alarm to notorists, significant effectiveness as conpared to
l ess intrusive neans, and advance warning or notice to the
public as deterrence. The Florida court was inpressed, as
are we, by the thoughts of Justice Feldman of the Arizona
Suprenme Court in his concurring opinion in State ex rel.
Ekstrom v. Justice Court, 136 Ariz. 1, 663 P.2d 992, 996
(1983), where a principal factor persuading the court on the
issue was "a not insubstantial anmount of discretionary |aw
enf orcenent activity" where "the road blocks were set up at
the discretion of a |ocal highway patrol man and were operated
wi thout specific instructions or guidelines.” Justice
Fel dman comented on the balance of the rights of citizens to
travel uninpeded as against the rights of the police to set up
road blocks when and where they Iliked wthout enpirical
justification.
The Terry exception to the probable cause requirement wll
not support the stops made in the instant cases because the
roadbl ock stopped everyone--whether there was a founded
suspi ci on or not. The issue here, therefore, is whether the
fourth amendnment permts officers to stop and question
persons whose conduct **1285 is innocent, unremarkable and
free from suspicion.
The question has frightening inplications. The thought t hat
an Anerican can be conpelled to "show his papers" before
exercising his right to walk the streets, drive the highways
or board the trains is repugnhant to American institutions and
i deal s. If road blocks can be maintained to stop all
persons, regardless of how innocent their conduct, for the
pur pose of investigating or apprehending drunk drivers, then
presumably simlar stops of all citizens could be undertaken
for questioning and surveillance with regard to other crines,
such as possession of narcotics, possession of stolen
property or burglary. It mght be argued that if the |aw



did permt such stops, we would have less crine.
Nevert hel ess, our system is based on the idea that the risk
of crimnal activity is less of a danger than the risk of
unfettered interference with personal |iberty. The concept
was succinctly expressed by a newspaper columist who
recently used these words in describing his opposition to
roadbl ock stops for apprehension of drunk drivers:

I ... have often thought that getting killed by sone
i ntoxicated idiot who crossed the nedian divider and hit ne
head- on woul d be the worst and nobst senseless way to die.

*53 | nourn for the parents of children who have died at the

hands of drunk drivers. But none of this makes a police
state acceptable. Freedom doesn't cone risk-free. I''m
willing to take sonme risks in exchange for ny freedom

Andy Rooney, Roadbl ocks for Drunk Drivers Ni bble Away at OCur
Freedonms, Chicago Tribune, reprinted in The Arizona Republic,
April 4, 1983, at A7.

Justice Feldman then set out guidelines which he thought
could, in the proper circunmstance, constitutionally justify a
road bl ock. See 663 P.2d at 998- 1001. We agree with these
general principles, which describe how to constitutionally set
up road blocks "in a manner calculated in advance to provide
the least intrusion into the public's freedom and sense of
security.” Id. at 1001.

Significantly, one year after Judge Feldman's renmarks a
unani nous Arizona Suprenme Court en banc approved a Tuscon
sobriety road bl ock under t he Ari zona and f eder a
constitutions consistent with his suggestions in State v.
Super. Ct. In and For County of Pima, 143 Ariz. 45, 691 P.2d
1073 (1984). "The stops were constructed and operated
according to an extensive commnd directive conpiled by the
Commander of the Traffic Enforcenent Division .... The
checkpoints were to be set up on main, high volune arteries.”
ld. 691 P.2d at 1074. Most of the recommendati ons nmade by
Justice Feldman were followed in the Tuscon case including
command directives and "statistics conpiled by the police
depart nment concerning the location of al cohol rel at ed
collisions and chose[n] sites within approximtely a square
mle of where the highest percentage of such accidents had
occurred.” 1d. at 1075; advance publicity as a deterrent was
abundant .

During the same nonth, the highest court of New York also
approved a drunken- driving road block under very nuch the
sane criteria in People v. Scott, 63 N Y.2d 518, 483 N.Y.S. 2d



649, 473 N E. 2d 1 (1984). In Scott the road block was
"established pursuant to a witten directive of the County

Sheriff." I1d. 483 N VY.S.2d at 650, 473 NE2d at 2
Procedures |imting discretion and insuring safety of
travelers were outlined in detail in the County Sheriff's
menor andum The pr edet er m ned check poi nts wer e
systematically geared to "high accident *54 |ocations" and
"greatest risk ... weekend late evening/early norning hours"
when the incident of drunken driving was statistically
hi ghest . | bid. See also People v. John B.B., 56 N.Y.2d 482,

453 N.Y.S.2d 158, 438 N E. 2d 864,cert. den. 459 U. S. 1010, 103
S.Ct. 365, 74 L.Ed.2d 400 (1982) (roving patrol in renote
sparsel y**1286 popul ated rural area condoned to thwart rash of
burgl ari es).

We return to the observations of Judge Lehan of the Florida
Court of Appeals in Jones v. State, 459 So.2d 1068, and
enphasize as he did that our holding does not condone the
appellant's conduct but does nean that the courts also nust
"have substantial concern for the wvast nunber of innocent
notorists.” 1d. at 1071.

The point is not whether drunk drivers are a danger and a

serious threat to public safety. That nust be conceded by

any reasonable person of good faith. The point is that the
public interest in apprehending drunk drivers does not
justify the use of any indiscrimnate |aw enforcenment nethods
of investigation and apprehensi on. As an admttedly extrene
example for the purpose of illustrating that point, no
reasonabl e person of good faith would di sagree that house to
house searches of arbitrarily selected neighborhoods to

di scover which citizens are drunk and are about to drive or

m ght drive, which would terrorize the citizenry in the

process, would be wong. That that exanple is absurd in

this country today may serve to enphasize what the Fourth

Amendnment has acconplished relative to the disregard for

i ndi vidual rights which had existed under British colonial

rule not long before the Bill of Rights was adopted. [459

So.2d at 1078] [ FN6]

FN6. Judge Lehan added these comments in Jones v. State

A simlar type of concern was expressed by Justice Prager
[di ssenting] in Deskins: "If each of [the] political
subdi vi sions [in Kansas] decides to nmmintain a roadbl ock,
we could have 'Checkpoint Charley' at the boundary of
every city and every county.” 673 P.2d at 1188.
Simlarly, if the Tanpa police can set up a tenporary
roadbl ock of this kind for DU purposes on Dale Mbry



Hi ghway, why could not the Tanpa Police have also set up
ot her such DU roadbl ocks at various other |ocations in
Tanpa at the discretion of other sergeants (however nuch
sergeants do deserve and have earned respect and
authority)? For that matter, why could not they set up
still other roadblocks for a variety of other |aw
enforcement purposes? And if the Tanpa police could do
so, why not the Hillsborough County sheriff's departnent,
the Pinellas County sheriff's departnent, the City of St.
Pet ersburg police, and |aw enforcenent authorities of al
the various small nunicipalities in the area, with the
end result being "Checkpoint Charleys" for innocent
notorists to encounter perhaps even nultiple tinmes in the
course of a drive? We, as Justice Prager, could not
accept this as a way of |life in our constitutional
denocr acy.

We do not suggest that |aw enforcenent authorities in
Fl orida contenplate a scenario that m ght be indicated by

t he foregoi ng questions. We expect that the judgnent of
| aw enforcement supervisory personnel in establishing
pr oper roadbl ocks, i f the foregoing criteria are

fulfilled, would take into account those concerns
expressed by Justices Feldman and Prager which we agree

are valid and inportant. Even a valid roadblock within
the foregoing criteria should be enployed with reasonabl e
ci rcunspection. OQur denmocratic form of free governnent
continues to exist because our laws do not permt
restraints of that kind upon our freedons. As is
sonetinmes also attributed to Thomas Jefferson, "Eternal
vigilance is the price of liberty." John Phil pot

Curran, Speech Upon the Right of Election, (1790). [ 459
So.2d at 1080].

*55 [9][10][11] We reverse the decision of the Law Division

whi ch held the seizure of appellant Kirk constitutional. We
conclude that the record does not justify the roadbl ock, stop
and seizure of defendant. The stop was concededly designed
to check for crimnal violations, as well as for credentials
and vehicle safety. The road block was set up by the
officers in the field, solely at their discretion as to tine,
pl ace and duration. There was no evidence to justify the
State's intrusion on the traveling public at this time and
pl ace. All authorities seemto agree in the many cl ose cases
we have discussed which fall to one side of the Iline of

constitutionality or the other that the State nmust justify the
procedures, showing both sone substantial benefit to the
public from the road-block stops and sone appropriate contro



of the discretion of the officer in the field. Warrant | ess

searches and seizures are "presuned to be invalid." State v.
Val encia, 93 N.J. 126, 133, 459 A 2d 1149 (1983); State v.
Young, 87 N.J. 132, 141-142, 432 A.2d 874 (1982); **1287
State v. Patino, 83 N.J. 1, 7, 414 A 2d 1327 (1980); State v.
Ercolano, 79 N.J. 25, 42, 397 A 2d 1062 (1979); State v.
Sims, 75 N.J. 337, 352, 382 A 2d 638 (1978). The State has
the burden of proving the "overall reasonabl eness and
validity" of a warrantless search and seizure. Val encia 93
N.J. at 133, 459 A 2d 1149. On this record, we can only

conclude that the State has failed to show that this road
bl ock *56 or check point was reasonable and justified in the

ci rcunst ance. We see no reason in this record why "strong
considerations of |aw enforcenment and public safety inpel a
suspension of the nornmal high value enbedded in the
constitutions." Ercolano, 79 N.J. at 42, 397 A 2d 1062.

The police need not show probable cause to stop any i ndividual
driver but they nust show some rational basis for deploying
this type of intrusive |aw enforcenent technique.

IV

In conclusion, we stress that this panel has recently
expressed its particular concern for the problems presented by
the drunken driver in this State. This term in Division of
Mot or Vehicles v. Kleinert, 198 N.J.Super. 363, 368, 486 A.2d
1324 (App.Div.1985), we upheld the power of Director of Motor
Vehicles to suspend the license of a New Jersey resident
convicted of drunken driving in Vernont, a state not signatory
to the Interstate Drivers' License Conpact. Last term in
Matter of Koval sky, 195 N.J. Super. 91, 477 A .2d 1295
(App. Div.1984), we held that the Director could suspend the
license of a New Jersey resident who forfeited bail on a
drunken driving charge in Georgia. See also Division of Motor
Vehicles v. Lawr ence, 194 N. J. Super. 1, 475 A . 2d 1265
(App. Di v.1983) (we upheld a New Jersey license revocation for
New York drunken driving offense because the offenses of
i nt oxi cat ed and I npai red operation wer e substantially
simlar). Concern for this social problem also has been
mani fested by our Suprenme Court, see Kelly v. OGainnell, 96
N.J. 538, 476 A . 2d 1219 (1984) (social host liability for
drunken driver social guest); see also State v. Dively, 92
N.J. 573, 588, 458 A 2d 502, (1983); In re Kallen, 92 N.J. 14,
28, 455 A 2d 460 (1983), and the United States Suprenme Court,
South Dakota v. Neville, 459 U S 553, 103 S. CG. 916, 74
L.Ed.2d 748 (1983) (refusal to take blood test may be



constitutionally used as evidence).

The Attorney CGeneral's brief eloquently stresses the problem
of the drunken driver but also expresses commendabl e concern
for the judicious and effective use of the check point or road
bl ock as a |aw enforcement tool within the strictures of the
*57 applicable constitutions' respect for individual rights.
The Attorney GCeneral's brief gives us this outline of the
devel opi ng policy of establishing road bl ocks and check points
whi ch neet the various criteria discussed in the many cases we
have surveyed.

On Novenber 2, 1983, several weeks after defendant's arrest,

the State Police issued Oficial Training Bulletin 3-83,

whi ch noved away from the nost crucial nodification of police

activity as a result of Prouse (banning conpletely random
stops) and began to focus upon the establishment of fixed

traffic spot checks as a law enforcenent tool. Bull etin
3-83 set up four factors for officers to consider in
selecting a traffic check |[|ocation: 1) accident and

viol ation experience, 2) volunme of traffic, (3) safety and 4)
deterrence agai nst those who drive while under the influence
of alcohol or other drugs. This bulletin also directed that
traffic checks be conducted in accordance with the policy set
forth in Official Training bulletin 1-79, i.e., stopping
vehicles in increments of five, depending on traffic vol une.
Finally, on April 12 and 19, 1984, the New Jersey State
Police released Operations Instructions 84-25 and 84-29
respectively, which no |onger concerned the previously
abandoned practice of random vehicle stops, but instead set
forth an elaborate schene of factors pertaining to the
institution and physi cal characteristics of sobriety
checkpoi nt s.

As a consequence of the above circunstances, it is clear that
the current State **1288 Police procedure regarding
roadbl ocks and checkpoints is markedly different and
consi derably nore conprehensive than the plan in effect on
Oct ober 15, 1983, the date the defendant was detai ned. As
of October 1983, only State Police Oficial Training Bulletin
1-79 had been issued. As previously noted, defendant
attacks only the specific factors associated with the traffic
check which resulted in his detention and eventual arrest on
Oct ober 15, 1983. [Brief of Attorney CGeneral, p. 7-8].

The written "operations 84-25 and 84-29 instructions" issued
in April 1984 by Lt. Col onel Dentino, Deputy Superintendent of
the State Police, gave precise instructions for conducting
sobriety check points. These instructions insured command



supervisory siting and control of check points, careful
procedures for noving check points, warning to notorists to
allay fears of the traveler, safety of notorists, sufficient
staffing to prevent wundue inconvenience to nmotorists, and
sel ection of sites and times designed to benefit the overal
effort to cope wth drunken driving. Hol i days such as
Menorial Day, Fourth of July, and Labor Day were targeted;
site priority was recommended by the Troop Traffic Anal yst and
was on the basis of "areas high in al cohol-related accidents";
full reports in witing of the conduct of the road block are
promptly submtted to troop *58 supervisors and commanders
Advance publicity of these efforts has been pervasive and
undoubt edly has acted as a substantial deterrent to potentia
i nebri ated operators.

[12] We are satisfied that if these procedures are carefully
foll owed, any constitutional objections will be overcone. We
cannot condone the investigative type of road block we have
seen in the case before us, set up by an officer in the field,
obviously at a random time and |ocation, for no specific
duration, inadequately manned, and not designed for any
particul ar preventative purpose, other than to pull drivers
over to see what mght turn up in the way of alcohol or
drug-related crimnal activity, and perhaps some regulatory
vi ol ati ons. This is where we draw the |ine between rationa
| aw enforcenment and random sei zures based on "luck and hunch”
al one, State v. Patino, 163 N.J. Super. 116, 125, 394 A 2d 365
(App. Div.1978), aff'd 83 NJ. 1, 414 A 2d 1 (1980), which
i nconveni ence citizens without any justification of substance.
The order denying suppression is

Rever sed.



